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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MINNESOTA

Capella University, Inc., Court File No. 06-CV-607 JIMR/FLN
Plaintiff,
\2 CAPELLA UNIVERSITY, INC.’S
MEMORANDUM IN:
Executive Risk Specialty Insurance JOINDER OF ARTHUR J. GALLAGHER
Company, Arthur J. Gallagher & Co., and RISK MANAGEMENT SERVICES, INC.’S
Arthur J. Gallagher Risk Management MOTION TO COMPEL DISCOVERY
Services, Inc., and
OPPOSITION TO DEFENDANT
Defendants. EXECUTIVE RISK SPECIALTY
INSURANCE COMPANY’S MOTION
FOR PROTECTIVE ORDER
Introduction

Plaintiff Capella University, Inc. (“Capella”) hereby joins in Defendant Arthur J.
Gallagher Risk Management Services, Inc.’s (“Gallagher Risk™) Motion to Compel
Discovery and hereby opposes Defendant Executive Risk Specialty Insurance Company’s

(“ERSIC”) Motion for Protective Order in this matter as set forth below.

o These motions-both-center-on-underwriting-information- ERSIC has-not-produced.———

This dispute comes before the Court after the deposition testimony of a former ERSIC
employee indicating that there were specific underwriting materials she relied on in
determining whether to issue professional liability policies and the weight given to
certain disclosures on applications for professional liability policies.

Capella’s Requests For Underwriting Materials

Capella joins in Gallagher Risk’s Motion to Compel the production of all

underwriting guidelines reasonably calculated to lead to the discovery of admissible
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evidence. Capella also wants to confirm for the Court that Capella has repeatedly
requested underwriting documents from prior counsel for ERSIC in this matter.

Capella’s counsel had telephone communications with former counsel for ERSIC, Peter

Gray, who disclosed and promised to produce an underwriting file relevant to this
lawsuit. (Bren Aff. at § 2.) On September 27, 2006, counsel for Capella sent a letter
confirming the forthcoming production of ERSIC’s claim file and underwriting file. (Ex.
A. to Bren Aff)) Capella received no responsive to this demand but received a

subsequent verbal confirmation from Mr. Gray that the underwriting file would soon be

produced to Capella’s counsel. (Bren Aff. at § 4.) On November 10, 2006, counsel for
Capella confirmed this agreement in another letter to ERSIC’s prior counsel. (Ex. C to
Bren Aff))

Additionally, Capella joined in Gallagher Risk’s objection to ERSIC’s lack of
production of the playbook at the deposition of Kristina Stachula conducted on May 1,

2007. (Dep. of K. Stachula at p. 28 lines 4 — 15, attached to the Aff. of P. Duggan Vraa

in Supp. of Gallagher Risk’s Mot. to Compel as Ex. D.)

Capella’s Opposition to ERSIC’s Requested Protective Order

ERSIC is effectively hiding documents by failing to produce them or notify
counsel of their existence on a privilege log. Parties are required to produce a description
of the nature of the documents withheld from production. Fed.R.Civ.P. 26(b)(5). Itis a

well-established equitable principle in Minnesota that a party cannot benefit from its own

wrongful conduct. See Foy v. Klapmeier, 992 F.2d 774, 779 (8thCir. 1993) (“Under

Minnesota law, the doctrine of unclean hands will be invoked only to deny equitable
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