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UNITED STATES DISTRICT COURT

DISTRICT OF MINNESOTA
FOURTH DIVISION
Capella University, Inc., Court File No.: 06-607 JIMR/FLN
Plaintiff

AR

Executive Risk Specialty Insurance Company,

Defendant

PLAINTIFF CAPELLA UNIVERSITY, INC.’S
MEMORANDUM OF LAW IN SUPPORT OF ITS MOTION FOR LEAVE TO
AMEND ITS COMPLAINT

INTRODUCTION

Capella University, Inc. (“Capella™) is hereby requesting leave of this Court
to file and serve an Amended Complaint pursuant to Rule 15(a) of the Federal
Rules of Civil Procedure and pursuant to the Court’s Pretrial Schedule dated May
11, 2006. Capella’s Amended Complaint, which adds its insurance brokers and
consultants as defendants, is attached hereto as Exhibit A to the Bren Affidavit.

STATEMENT OF THE FACTS

A former student has sued Capella, an on-line university, in the United
States District Court for the Central District of California (“the La Marca
Lawsuit™). (Compl. at ] 1, 12.) Capella notified its insurer, Executive Risk

Specialty Insurance Company (“ERSIC”), of the La Marca Lawsuit, but ERSIC
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declined all coverage and has refused to defend Capella in that Lawsuit. Id. at 9
16-17. Capella re-tendered the defense of the La Marca Lawsuit, but ERSIC again
refused to defend Capella. Id. at 9 18-19. As of the date of Capella’s original
Complaint in this action (February 14, 2006), Capella has incurred more than
$175,000 in attorneys fees in the La Marca Lawsuit. Id. at 4 20.

Capella filed this declaratory judgment action on February 14, 2006,
seeking a declaration that pursuant to its policy with Capella, ERSIC has a duty to
defend and indemnify Capella in the La Marca Lawsuit. ERSIC served its Answer
to Capella’s original Complaint on March 30, 2006.

Capella’s proposed Amended Complaint adds two parties, Arthur J.
Gallagher & Co. (“Gallagher”) and Arthur J. Gallagher Risk Management (“Risk
Management Services”). In addition, the proposed Amended Complaint adds a
claim for vicarious liability against ERSIC for the acts and/or omissions of its
agents Arthur J. Gallagher & Co. and Risk Management Services. See Am.
Compl. attached hereto as Ex. A to Bren Aff.

Gallagher and Risk Management Services acted as Capella’s insurance
broker and consultant. The Amended Complaint sets forth negligence and breach
of contract claims against Gallagher and Risk Management Services, relating to
their representations and advice to Capella in purchasing the ERSIC policy.

In addition, Gallagher and Risk Management Services was also acting in
the capacity of ERSIC’s agent. Given this agency relationship, ERSIC is liable for

the negligence of its agents.
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